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9.2.1. MYTH: The current system forces presidential candidates to reach
out to all states.

9.2.2. MYTH: The fact that each state has a unique political, economic, and
cultural character is a reason to support the current system.

9.2.3. MYTH: The current system encourages coalition-building.

9.2.4. MYTH: The concentration of presidential campaigns in a few states
is not a deficiency of the current system, because spectator states
may become battleground states.
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popular vote.
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9.13.7. MYTH: Candidates would concentrate on metropolitan markets
because of lower television advertising costs.
9.14. Myths about Faithless Presidential Electors
9.14.1. MYTH: Faithless presidential electors would be a problem under the
Compact.
9.14.2. MYTH: It might be difficult to coerce presidential electors to vote
for the nationwide popular vote winner.
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abandon the national popular vote winner.
9.14.4. MYTH: The decision-making power of presidential electors would be
unconstitutionally usurped by the Compact.
9.15. Myths about Presidential Power and Mandate
9.15.1. MYTH: The President’s powers would be dangerously increased (or
dangerously hobbled) by a national popular vote.
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9.17.3. MYTH: Only citizens impact the allocation of electoral votes under
the current system.
9.18. Myth about Voting by 17-Year-Olds
9.18.1. MYTH: There would be a mad political rush by states to give the
vote to 17-year-olds under the Compact.
9.19. Myths about the Operation of the Compact
9.19.1. MYTH: The New Hampshire primary and Iowa nominating caucuses
would be eliminated by the Compact.
9.19.2. MYTH: The Compact is a copy of the flawed French presidential
election system.
9.19.3. MYTH: The Compact cannot handle changes that might arise from a
future census.
9.19.4. MYTH: Voters from states outside the Compact would not have an
equal opportunity to influence the selection of the President.
9.19.5. MYTH: A state’s popular vote count would matter only in the event
of a nationwide tie in the popular vote.
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9.20.1.

MYTH: A major benefit of the current system is that it permits
replacement of a dead, disabled, or discredited presidential
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MYTH: A politically motivated state legislature could throw a
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9.32.3. MYTH: The Compact is flawed, because it is silent as to how

disputes between states would be adjudicated. 1028
9.32.4. MYTH: The courts will be overwhelmed with litigation under the
Compact. 1028
9.33. Myths about Adjudication of the Constitutionality of the Compact 1031
9.33.1. MYTH: The constitutionality of the Compact would not be decided
until after it is used. 1031

9.33.2. MYTH: Every state and federal court at every level will be bogged
down with litigation concerning the constitutionality of the
Compact. 1034

9.34. Myths about Recounts 1035
9.34.1. MYTH: Recounts would be frequent under a national popular vote. 1035
9.34.2. MYTH: The Compact should be opposed, because it might not be

possible to conduct a recount in every state. 1050
9.34.3. MYTH: Conducting a nationwide recount would be a logistical

impossibility. 1056
9.34.4. MYTH: The current system acts as a firewall that isolates recounts

to particular states. 1061
9.34.5. MYTH: Unfinished recounts could thwart the operation of the

Compact. 1064

9.34.6. MYTH: Resolution of a presidential election could be prolonged
beyond inauguration day because of recounts under the Compact. 1068

9.34.7. MYTH: There is no way to guarantee a recount in every state. 1069
9.35. Myths about Durability of the Compact 1073
9.35.1. MYTH: A state could pop in or out of the Compact for partisan
reasons prior to July 20 of a presidential election year. 1073
9.36. Myths about a Systematic Republican or Democratic Advantage in the
Electoral College 1085
9.36.1. MYTH: Population growth in Sunbelt states gives the Republicans
an ongoing advantage in the Electoral College. 1085
9.36.2. MYTH: The 2000 election illustrates the Republican Party’s
structural advantage under the current system. 1088
9.36.3. MYTH: The Republican Party would find it difficult to win the most
votes nationwide. 1088

9.36.4. MYTH: There is a systemic Republican or Democratic advantage in
the Electoral College 1090

9.37. Myth about State Identity 1096

9.37.1. MYTH: The Compact disenfranchises voters, because the electoral
votes of a member state would sometimes go to a candidate who did

not receive the most popular votes in that state. 1096
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9.38.1. MYTH: Alexander Hamilton considered our current system of
electing the President to be “excellent.”

9.39. Myth about States Gaming the Compact

9.39.1. MYTH: The Compact can be gamed by giving parents one extra vote
for each of their minor children.

9.40. Myths about Slavery

9.40.1. MYTH: There would have been no Emancipation Proclamation
without the Electoral College.

9.40.2. MYTH: The Electoral College prevented a pro-slavery candidate
from being elected in one case.

9.41. Myths about the Voting Rights Act
9.41.1. MYTH: The Compact violates the Voting Rights Act.
9.42. Myth about the World Series

9.42.1. MYTH: The World Series teaches us something about how
presidential elections should be run.

9.43. Myth about Origins of the National Popular Vote Campaign
9.43.1. MYTH: The National Popular Vote effort is funded by left-wingers.
9.43.2. MYTH: The Compact originated with three law professors.

9.44. Myths about Proposals that Are Enacted by a Single State or Only
a Few States

9.44.1. MYTH: The benefits of a national popular vote can be achieved if
one state or only a few states adopt the Voter Choice Ballot.

9.44.2. MYTH: The benefits of a national popular vote for President can be
achieved by the Constant Two Plan.

9.45. Myth about Unintended Consequences

9.45.1. MYTH: There could be unintended consequences of a nationwide
vote for President.

10 Epilogue

APPENDICES
Appendix A: Constitutional Provisions on Presidential Elections

Appendix B: Electoral Count Reform Act of 2022

Appendix C: A Vindication of the General Ticket Law Passed by Virginia in
1800

Appendix D: State Canvassing Authorities

BIBLIOGRAPHY
INDEX

1105
1108

1108
1112

1112

1113
1114
1114
1117

1117
1119
1119
1119

1125

1125

1142
1143

1143

1145

1146
1150

1158
1163

1173
1189



FOURTH-LEVEL CONTENTS

ROADMAP FOR THIS BOOK
FOREWORD BY BIRCH BAYH

BIOGRAPHIES

ACKNOWLEDGMENTS

1 Shortcomings of the Current System of Electing the President

1.1. The current system does not accurately reflect the national popular vote.

1.1.1. Five wrong-winner elections

2016 election
2000 election
1888 election
1876 election
1824 election

1.1.2. The current era of close presidential elections

1.1.3. Probability of wrong-winner elections

1.1.4. Thirteen near-miss elections

1.2.

2020 election
2004 election
1976 election
1968 election
1960 election
1948 election
1916 election
1884 election
1860 election
1856 election
1848 election
1844 election
1836 election

Voters in three out of four states have been regularly ignored in the

general-election campaign for President—and it’s getting worse.
1.2.1. 2020 election
1.2.2. 2016 election
1.2.3. 2012 election
1.2.4. 2008 election

XXiX

24
26
32
36
41



XXX | Fourth-level Contents

1.2.5. 2004 election

1.2.6. 2000 election

1.2.7. 2024 prospects

1.2.8. Governance is shaped by the winner-take-all rule.
Disaster declarations
Presidentially controlled grants
Medicare Part D legislation in 2003
Steel quotas in 2002
Obama’s auto industry bailout
Frigate contract in Wisconsin
Tank contract in Lima, Ohio
Military spending in battleground states
Clean energy tax credits

Ricotta cheese factory in Ohio gets the Small Business Administration’s largest
loan

Rail corridors in Florida, Ohio, Wisconsin, Michigan, North Carolina, and Virginia
Interstate 11

NAFTA treaty revisions and Wisconsin dairy farmers
Tariffs in 2017-2020

Ban on off-shore oil drilling in Florida

Yucca Mountain in Nevada

Great Lakes Restoration Initiative

No Child Left Behind exemptions

Superfund enforcement actions

FEMA and Hurricane Frances in Florida in 2004
Immigration policy and prosecutorial discretion
Cuban policy

Lobster tariffs and the European Union
Department of Transportation discretionary grants
Infrastructure projects

Hurricane Maria in Puerto Rico

No-sail order for cruise ships during COVID

The early 2024 campaign

Harris’ July 2024 vice-presidential choice

Bank merger in Texas in 1964

Civil War mortality rates

Connection between presidential vetoes and positions of U.S. Senators from
large battleground states

Additional impact of travel on governance
1.2.9. Travel patterns of a President seeking re-election
Presidential travel in a President’s first year

Presidential travel in the year before re-election

46
48
50
55
57
58
60
62
64
65
66
66
67

67

69
69
70
70
71
72
72
72
72
73
74
76
76
78
78
79
79
80
81
82

82
83
84
84
84



Fourth-level Contents |

Presidential travel in the first six months of a re-election year
Cabinet travel
Presidential interviews with local news stations

Fluctuating role of Maryland and Virginia for staging presidential photo
opportunities

1.2.10. The stagnant battleground
1.2.11. The shrinking battleground
Jilted battlegrounds
Emerging battlegrounds

Presidential elections became even more geographically concentrated between
2008 and 2020.

Comparison to 1960 election

1.3. A small number of votes in a small number of states regularly decides the
presidency—thereby creating post-election controversies that threaten
democracy.

1.3.1. 2020 election
1.3.2. 2016 election
1.3.3. 2012 election
1.3.4. 2008 election
1.3.5. 2004 election
1.3.6. 2000 election

1.3.7. Foreign interference and disinformation campaigns are facilitated
when the presidency is decided by a few thousand votes in a
few states.

1.3.8. The reward for fraud and the ability to execute it without detection
are increased when the presidency is decided by a few thousand
votes in a few states.

1.3.9. Extraordinarily small random factors frequently decide presidential
elections.

The choice in 1911 of size for the U.S. House of Representatives decided four
presidential elections.

The choice of ballot arrangement by one Florida county official decided the
2000 presidential election.

Rain in part of one state decided the 2000 presidential election.
Hanging chads in Florida in 2000

1.3.10. Post-election litigation is shifting the choice of President from the
voters to lawyers, politicians, and courts.

1.4. Every vote is not equal throughout the United States under the current
system.

1.4.1. Inequality because of the two senatorial electoral votes

1.4.2. Inequality because of imprecision in the apportionment of U.S.
House seats

Effect of 1941 choice of the mathematical formula

XXXi

88
90
90

92
93
97
98
98

98
99

103
107
107
109
109
110
111

111

112

113

113

114
116
117

117

120
120

121
124



XXXii | Fourth-level Contents

Effect of 1911 choice of number of seats
1.4.3. Inequality because of population changes after each census
1.4.4. Inequality because of voter-turnout differences

1.4.5. Inequality in the power of a voter to decide the national outcome
under the current system

1.5. Voter participation is lower in spectator states than in battleground
states

1.5.1. 2020 election
1.5.2. 2016 election
1.5.3. 2012 election
1.5.4. 2008 election
1.5.5. 1824 election
1.5.6. Additional studies of voter turnout

1.6. The current system could result in the U.S. House choosing the President
on a one-state-one-vote basis.

1.6.1. Procedure for conducting a contingent election in Congress for
President and Vice President

1.6.2. Opportunities for mischief in a House presidential election
1.6.3. Review of recent elections
2020 election
2016 election
2012 election
2008 election
2004 election
2000 election
1.6.4. Prospects for a contingent election in 2024
The northern-sunbelt combination
Three additional plausible combinations from Sabato’s Crystal Ball
Likely composition of House delegations in 2025

1.7. Under the current system, an individual’s vote for President is not
counted as a vote for the presidential candidate preferred by that voter.

1.7.1. 2020 election
1.7.2. 2016 election
1.7.3. 2012 election
1.7.4. 2008 election
1.7.5. 2004 election
1.7.6. 2000 election

1.8. Summary

2 History of the Electoral College

2.1. The states have used 12 different methods for selecting presidential
electors.

125
125
127

127

129
129
132
137
140
142
144

145

147
150
151
151
151
152
153
153
153
154
154
155
156

158
159
160
160
160
162
162
162

163

164



2.1.1.

Fourth-level Contents | XXXiii

2.1.2. Appointment of presidential electors by the state legislature

2.1.3. Popular election of presidential electors from presidential-elector

districts

2.1.4. Popular election of presidential electors by county

2.1.5. Popular voting by congressional district, but with the legislature

making the final choice

2.1.6. Popular election on a statewide winner-take-all basis

2.1.7. Popular election using multi-elector districts

2.1.8. Popular election using congressional districts, with the legislature

appointing the state’s senatorial electors

2.1.9. Popular election from congressional districts and a statewide

popular election for the state’s senatorial electors

2.1.10. Popular election from congressional districts with the chosen

presidential electors selecting the state’s remaining electors

2.1.11. Appointment by “grand committee” consisting of the Governor, his

Council, and the House of Representatives

2.1.12. Appointment of presidential electors by “baby electoral colleges”

2.2,
2.3.
2.4.
2.5.

2.6.

1789—The first presidential election
The deliberative nature of the Electoral College
1792—The second presidential election

1796—The first contested presidential election and the emergence of
political parties

1800—The second contested presidential election

2.6.1. Virginia in 1800

2.6.2. Massachusetts in 1800
2.6.3. New Hampshire in 1800
2.6.4. Georgia in 1800

2.6.5. New York in 1800

2.6.6. Pennsylvania in 1800

2.6.7. Summary of changes in anticipation of the 1800 election

2.7.
2.8.

2.9.

The 12" Amendment

Massachusetts changed its method of selecting presidential electors in
each of the first 10 elections

Mid-decade changes in presidential-elector districts in Tennessee

in 1807.

2.10. Kentucky’s use of multi-elector districts 1804-1824

2.11. First appearance of the present-day congressional-district method

2.12. Spread of popular voting for presidential electors

2.13. Spread of winner-take-all
2.13.1. Michigan’s use of districts in 1892
2.13.2. Maine’s adoption of the district method in 1969

Appointment of presidential electors by the Governor and his Council 166

167

167
167

168
169
170

171

171

171

171
172
172
173
174

176
181
181
186
187
187
187
189
189
190

192

193
194
194
194
197
199
200



XXXV | Fourth-level Contents

2.13.3. Nebraska’s adoption of the district method in 1991
2.14. Emergence of the short presidential ballot
2.15. Seven court decisions interpreting Article II, section 1
2.15.1. McPherson v. Blacker in 1892
2.15.2. State of Delaware v. State of New York in 1966
2.15.3. Williams v. Virginia State Board of Elections in 1968
2.15.4. Williams v. Rhodes in 1968
2.15.5. Bush v. Gore in 2000
2.15.6. Equal Citizens’ challenge to winner-take-all laws in 2018
2.15.7. Chiafalo v. Washington in 2020
2.16. Changing role of presidential electors and candidates

2.17. Five major changes in the presidential election system that were
implemented without a federal constitutional amendment

2.17.1. Popular voting for presidential electors
2.17.2. Winner-take-all method of awarding electoral votes

2.17.3. Nomination of presidential and vice-presidential candidates by
political parties

2.17.4. Nondeliberative nature of the Electoral College Since 1796
2.17.5. Short presidential ballot

3 How the Electoral College Works
3.1. Federal constitutional and statutory provisions
3.1.1. Number of presidential electors
3.1.2. Number of electoral votes required for election
3.1.3. Date for appointing presidential electors (Election Day)
History of the 1845 “failed to make a choice” provision
Events of January 6, 2021
Electoral Count Reform Act of 2022
3.1.4. Date for the Electoral College meeting
3.1.5. Procedures for the Electoral College meeting
3.2. State laws for nominating presidential electors
3.2.1. Nomination of presidential elector candidates
3.2.2. The link between state governments and the political parties
3.3. State laws for electing presidential electors

3.3.1. There is no federal constitutional right to vote for President.

The link between the voter’s vote for President and the presidential electors.

3.4. Certification of the presidential vote count by the states
3.4.1. The process of declaring the winning presidential electors
3.4.2. Ties in the popular vote
3.4.3. Certificates of Ascertainment

3.5. Certificate of Vote

3.6. Counting of the electoral votes in Congress

200
201
204
204
205
205
206
206
206
209
210

211
211
211

212
212
213

215
217
217
218
220
221
226
229
230
232
233
233
234
234
234
235
237
237
239
239
241
242



4

Fourth-level Contents | XXXV

3.7. Faithless presidential electors
3.7.1. The 18 absences due to health or travel difficulties

3.7.2. The 63 deviating votes cast after the death of a presidential nominee
in 1872

3.7.3. The eight deviating votes cast after the death of a vice-presidential
nominee in 1912

3.7.4. The 67 deviating votes for Vice President in five 19t"-century elections
1812 election
1828 election
1832 election
1836 election
1896 election
3.7.5. Accidental electoral vote in 2004
3.7.6. The 22 grand-standing votes for President
1808 election
1820 election
1948 election
1956 election
1960 election
1968 election
1972 election
1976 election
1988 election
2000 election
2016 election
3.7.7. Samuel Miles’ faithless electoral vote in 1796
3.7.8. Chiafalo v. Washington faithless elector case

3.7.9. Faithful Elector laws and the Uniform Faithful Presidential Electors
Act

3.8. Voting for individual presidential electors

3.9. Write-in votes for President

3.10. Voting before the days of government-printed ballots
3.11. Voting on government-printed ballots

3.12. Fusion voting

3.13. Unpledged presidential electors

Analysis of Seven Proposals for Presidential Election Reform
4.1. Fractional-proportional method of awarding electoral votes
4.1.1. Summary
4.1.2. History of the fractional-proportional method

4.1.3. The fractional-proportional method would require a constitutional
amendment.

243
245

247

247
247
247
247
247
248
248
249
249
249
249
250
250
250
250
250
251
251
251
251
255
256

257
259
259
260
262
262
266

271
272
272
273

280



XXXVi | Fourth-level Contents

4.1.4. Description of the fractional-proportional method 281
Lodge-Gossett amendment of 1950 281
Cannon amendment of 1969 282
Engel amendment with 5% threshold of 2001 284
Nationwide top-two version of the fractional-proportional method 286
State-level top-two version of the fractional-proportional method 286

4.1.5. The fractional-proportional method would not accurately reflect the

national popular vote. 287
Lodge-Gossett amendment of 1950 287
Cannon amendment of 1969 290
Engel amendment with 5% threshold in 2001 290
Nationwide top-two version of the fractional-proportional plan 291
State-level top-two version of the fractional-proportional method 293

4.1.6. The fractional-proportional method would not make every vote equal. 293
Inequality because of the two senatorial electoral votes 294
Inequality because of imprecision of the process of apportioning U.S. House seats294
Inequality because of voter-turnout differences 295
Inequalities because of population changes occurring during the decade after

each census 295

4.1.7. The fractional-proportional method would make every voter in every

state politically relevant. 295
4.1.8. None of the five versions of the fractional-proportional method

eliminates the partisan political advantage created by the inclusion

of non-citizens in the census. 296
4.1.9. The spoiler effect would not be eliminated by the top-two fractional-

proportional method. 300

4.1.10. Prospects of adoption for the fractional-proportional method 302

The fractional-proportional method does not appeal to two of the natural
constituencies for electoral reform. 305
The claim that the Republican Party will support the fractional-proportional
method because small states give them a political advantage is not based on

political reality. 307
It may not be politically possible to incorporate RCV in a constitutional

amendment. 308
4.2. Whole-number proportional method of awarding electoral votes 310
4.2.1. Summary 310
4.2.2. Description of the whole-number proportional method 311
4.2.3. History of the whole-number proportional method 312
Debate in Pennsylvania in 2012-2013 312

Initiative petition in Colorado in 2004 for the whole-number proportional
method (Amendment 36) 316

4.2.4. The whole-number proportional method would not accurately reflect
the nationwide popular vote. 317



Fourth-level Contents | XXXVii

2016 election 318
2020 election 324
2012 election 328
2008 election 332
2004 election 332
2000 election 336
1996 election 342
1992 election 346
4.2.5. The whole-number proportional method would not make every voter
in every state politically relevant. 350
States with three electoral votes 352
States with four electoral votes 356
States with five electoral votes 358
States with six electoral votes 359
States with seven electoral votes 360
Summary for states with between three and seven electoral votes 361
States with eight electoral votes 361
States with nine electoral votes 362
States with 10 electoral votes 362
States with 11 electoral votes 362
States with 12 or more electoral votes 363
Summary of the whole-number proportional method for all states 364
There would be about 27 battleground states in every election. 366
4.2.6. The whole-number proportional method would not make every vote
equal. 368
Inequality because of the two senatorial electoral votes 368
Inequality because of the imprecision of the process of apportioning U.S.
House seats 368
Inequalities because of voter-turnout differences at the state level 368

Inequalities because of population changes occurring during the decade after
each census 369

Inequalities due to differences in the number of votes that enable a candidate
to win an electoral vote 369

4.2.7. Minor-party candidates would be zeroed-out in small- and medium-

sized states under the whole-number proportional method. 371

4.2.8. Prospects of adoption for the whole-number proportional method 373
4.3. Congressional-district method of awarding electoral votes 375
4.3.1. Summary 375
4.3.2. Description of the congressional-district method 376
4.3.3. History of the congressional-district method 376

Using a constitutional amendment to implement the congressional-district
method 377



XXXViii | Fourth-level Contents

Using state legislation to implement the congressional-district method 378
1892 enactment of the congressional-district method in Michigan 379
1969 enactment of the congressional-district method in Maine 381
1992 congressional-district proposal in Florida and seven other states 381
2011 congressional-district proposal in Pennsylvania 381
2013 Congressional-district proposals in Pennsylvania, Wisconsin, Michigan,

Ohio, Virginia, and Florida 382
2013 Congressional-district proposal in Pennsylvania 384
2013 congressional-district proposal in Michigan 384
2013 congressional-district proposal in Virginia 386
2013 congressional-district proposal in Wisconsin 387
2021 congressional-district proposals in various state legislatures 387

4.3.4. The congressional-district method would not accurately reflect the
national popular vote. 389

4.3.5. The congressional-district method would not make every vote equal. 393

Inequality because of the two senatorial electoral votes 393
Inequality because of the imprecision of the process of apportioning U.S.

House seats 393
Inequalities because of differences in voter turnout at the district level 394
Inequality because of voter-turnout differences 396

Inequalities because of population changes occurring during the decade after
each census 396

Inequalities because of differences in the number of votes needed to win an
electoral vote from district to district in the same state 396

4.3.6. The congressional-district method would not make every voter in

every state politically relevant. 396
4.3.7. Prospects of adoption for the congressional-district method 402
Adoption on a state-by-state basis 402
Adoption as a federal constitutional amendment 403
4.4. Eliminating senatorial electors 403
4.4.1. Summary 403
4.4.2. Description of constitutional amendment to eliminate senatorial

electors 404

4.4.3. History of suggestions to eliminate each state’s two senatorial
electors 404

4.4.4. Eliminating senatorial electors would not create a system that
accurately reflects the national popular vote. 404
2016 election 405
1888 election 407
1824 election 407
1876 election 408

2000 election 408



Fourth-level Contents | XXXiX

4.4.5. Eliminating senatorial electors would not make every voter in every

state politically relevant. 409

4.4.6. Eliminating senatorial electors would not make every vote equal. 410
Inequality because of the imprecision of the process of apportioning U.S.

House seats 410

Inequalities because of differences in voter turnout among states 410

Inequalities because of population changes occurring during the decade after
each census 410

Inequalities due to differences in the number of popular votes that enable a
candidate to win an electoral vote 411

4.4.7. Prospects of adoption of a constitutional amendment to eliminate

senatorial electors 411
4.5. The National Bonus Plan 411
4.5.1. Summary 411
4.5.2. Description of the National Bonus Plan 412
4.5.3. History of the National Bonus Plan 412
4.5.4. The National Bonus Plan may, or may not, accurately reflect the
national popular vote. 413
4.5.5. The National Bonus Plan may, or may not, make every vote equal. 414
4.5.6. The National Bonus Plan may, or may not, make every voter in every
state politically relevant. 414
4.5.7. Variations in the National Bonus Plan 414
4.5.8. Prospects of the National Bonus Plan 414
4.6. Increasing the number of electoral votes 414
4.6.1. Summary 414
4.6.2. Description of proposals to increase the number of electoral votes 415
4.6.3. History of proposals to increase the number of electoral votes 415
4.6.4. Increasing the number of electoral votes to 676 would not create a
system that accurately reflects the national popular vote. 416
4.6.5. Increasing the number of electoral votes would not make every vote
equal. 416
4.6.6. Increasing the number of electoral votes would not make every voter
in every state politically relevant. 416
4.6.7. Prospects for increasing the size of the U.S. House 416
4.7. Direct election constitutional amendment 417
4.7.1. Summary 417
4.7.2. Description of the direct election amendment 417
4.7.3. History of the Bayh-Celler direct election amendment 418
Exon amendment in 1992 429
Jackson-Frank amendment in 2005 431
Feinstein amendment in 2005 431

Jackson Amendment of 2011 with 24 co-sponsors from the Congressional
Black Caucus 433



Xl | Fourth-level Contents

Constitutional amendments introduced in 2019-2020
Constitutional amendments introduced in 2021-2022

No constitutional amendments introduced in 2023 or in early 2024
Additional history

4.7.4. The direct election amendment would accurately reflect the national
popular vote.

4.7.5. The direct election amendment would make every vote equal.

4.7.6. The direct election amendment would make every voter in every state
politically relevant.

4.7.7. Prospects of adoption of a constitutional amendment for direct
election of the President

History of the amendment process

Vexatious issues that inevitably arise when constitutional amendments are
considered

5 Interstate Compacts
5.1. Constitutional basis for interstate compacts
5.2. Legal standing of interstate compacts
5.3. History of interstate compacts
5.4. Topics covered by interstate compacts
5.5. Parties to interstate compacts
5.6. Origination of interstate compacts
5.7. Methods for enacting interstate compacts
5.8. Contingent nature of compacts
5.9. Compacts contingent on enactment of federal legislation
5.10. Whether compacts should be interpreted under state or federal law
5.11. Adjudication and enforcement of interstate compacts
5.12. Amendments to interstate compacts
5.13. Duration, termination, and withdrawal
5.13.1. Duration of interstate compacts
5.13.2. Termination of an interstate compact
5.13.3. Withdrawal from an interstate compact
5.14. Administration of interstate compacts
5.15. Style of interstate compacts
5.16. Comparison of treaties and compacts
5.17. Comparison of uniform state laws and compacts
5.18. Comparison of federal multi-state commissions and compacts
5.19. Congressional involvement in interstate compacts
5.19.1. Explicit consent to a compact
5.19.2. Explicit consent when the federal government is party to a compact
5.19.3. Explicit consent to a compact on behalf of the District of Columbia

5.19.4. Implied consent to a compact

434
434
436
436

436
436

437

437
437

438

441
441
442
444
446
453
455
457
462
464
464
466
468
469
469
469
470
475
477
478
478
479
480
481
482
483
483



Fourth-level Contents | Xli

5.19.5. Advance consent to a particular compact

5.19.6. Advance consent to a broad category of compacts

5.19.7. Conditional advance consent to a broad category of compacts
5.19.8. Duration of congressional consent

5.19.9. Conditional consent by Congress

5.19.10. Interaction of compacts with existing or future federal laws
5.19.11. Presidential involvement in congressional consent

5.20. Future of interstate compacts

6 The National Popular Vote Compact
6.1. Text of the Compact
6.2. Section-by-section explanation of the Compact
6.2.1. Explanation of Article I—Membership

6.2.2. Explanation of Article II—Right of the People in Member States to
Vote for President and Vice President

6.2.3. Explanation of Article III—Manner of Appointing Presidential
Electors in Member States

First Clause of Article III—the Determining Clause
Second Clause of Article III—the Designating Clause
Third Clause of Article III—the Appointing Clause
Fourth Clause of Article IIIl—the Communication Clause
Fifth Clause of Article III—the Conclusiveness Clause
Sixth Clause of Article Ill—National Tie-Breaking
Seventh Clause of Article III—Back-Up Nominating Procedure
Eighth Clause of Article III—Public Information Clause
Ninth Clause of Article III—the Governing Clause
6.2.4. Explanation of Article IV—Additional Provisions
6.2.5. Explanation of Article V—Definitions

7 Strategy for Enacting the National Popular Vote Compact
7.1. Current status of the National Popular Vote Compact
7.2. The role of state legislatures
7.3. The role of the citizen-initiative process
7.3.1. States with the citizen-initiative process
7.3.2. History of the initiative process
7.3.3. The protest-referendum process

7.3.4. Interstate compacts and the citizen-initiative and protest-
referendum processes

7.3.5. May the National Popular Vote Compact be enacted using the citizen-
initiative process?
Electing U.S. Senators

Filling a U.S. Senate vacancy

484
484
485
485
486
486
486
487

489
489
491
491

491

492
493
498
498
499
500
501
501
506
507
510
511

513
513
515
515
b16
b17
b17

519

521
526
526



Xlii | Fourth-level Contents

8

Ratifying a proposed federal constitutional amendment

Making an application to Congress for a federal constitutional convention
Choosing the manner of electing U.S. Representatives and Senators
Choosing the manner of appointing presidential electors

Choosing the manner of conducting a popular election to fill a U.S. Senate
vacancy

Empowering the Governor to temporarily fill a U.S. Senate vacancy until a
popular election is held

Consenting to the federal purchase of enclaves
Consenting to the formation of new states from territory of existing states
Requesting federal military assistance to quell domestic violence

7.3.6. Pre-election versus post-election challenges

State constitutional restraints on repeal of laws enacted by the citizen-
initiative process

7.4. The role of Congress

How a Nationwide Campaign Would Be Run

8.1. How presidential campaigns are currently run

8.2. A nationwide presidential campaign would be different.
Metropolitan statistical areas

8.3. Actual pattern of campaigning in the biggest metro areas versus the rest
of the state

8.4. Actual pattern of campaigning in the second-biggest metro areas of the
battleground states

8.5. Actual pattern of campaigning in the third-biggest metro areas of the
battleground states

8.6. Actual campaigning in the 12 battleground states
8.6.1. Ohio
8.6.2. Florida
8.6.3. Virginia
8.6.4. Iowa
8.6.5. Colorado
8.6.6. Wisconsin
8.6.7. New Hampshire
8.6.8. Nevada
8.6.9. Pennsylvania
8.6.10. North Carolina
8.6.11. Michigan
8.6.12. Arizona
8.7. Sample nationwide campaign

527
529
530
537

552

555
556
557
557
5568

559
560

561
561
562
564

566

568

568
569
569
574
576
579
581
583
584
586
587
588
589
590
591



Fourth-level Contents | Xliii

9 Answering Myths about the National Popular Vote Compact
9.1. Myths about the Constitution

9.1.1.

9.1.2.

9.1.3.

MYTH: A federal constitutional amendment is necessary to change
the way the President is elected.

MYTH: The Founding Fathers designed the current system of
electing the President.

MYTH: The traditional and appropriate way to change the method of
electing the President is a constitutional amendment.

Permitting the People to Vote for President

Abolition of Property, Wealth, and Income Qualifications for Voting

Women’s suffrage

Direct election of U.S. Senators

18-year-old vote

Black suffrage

The winner-take-all rule

9.14.

9.1.5.

MYTH: The Electoral College would be abolished by the National
Popular Vote Compact.

MYTH: The vote against direct election of the President at the 1787
Constitutional Convention renders the Compact unconstitutional.

Popular election of presidential electors by districts

Appointment of presidential electors by state legislatures

Appointment of presidential electors by Governors

Under standard principles of constitutional, statutory, and contractual
interpretation, the rejected methods are constitutionally permissible today.

9.1.6.

MYTH: Changing the distribution of influence envisioned by the
Great Compromise renders the Compact unconstitutional.

The “3/2 rule”
9.1.7. MYTH: The Equal Protection Clause of the 14" Amendment renders

9.1.8.

9.1.9.

9.1.10.

9.1.11.
9.1.12.
9.1.13.

9.1.14.

the Compact unconstitutional.

MYTH: The U.S. House would be deprived of the opportunity

to choose the President, thereby rendering the Compact
unconstitutional.

MYTH: The fact that the states have not used, for an extended period
of time, methods other than winner-take-all has extinguished their

power to adopt other methods.

MYTH: Federal sovereignty would be encroached upon by the
Compact.

MYTH: State sovereignty would be encroached upon by the Compact.
MYTH: Federalism would be undermined by a national popular vote.
MYTH: There are no limits on what state legislatures can do with
their electoral votes.

MYTH: Implicit constraints on a state’s method for appointing
presidential electors render the Compact unconstitutional.
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The Fidel Castro argument

The argument that the Constitution is obsolete
Chiafalo v. Washington in 2020
The 10" Amendment argument of Justices Thomas and Gorsuch

9.1.15.

9.1.16.

MYTH: The fact that the United States is a republic, not a
democracy, renders the Compact unconstitutional.

MYTH: The Guarantee Clause of the Constitution renders the
Compact unconstitutional

The Guarantee Clause does not apply to the federal government.

Popular election of the chief executive is compatible with the concept of a
“republican form of government.”

The Guarantee Clause is non-justiciable.

The Compact is consistent with the concept of a “compound republic.”

The National Popular Vote Compact is concerned with the method of choosing
presidential electors in the states that enact it.

9.1.17.

9.1.18.

9.1.19.

9.1.20.

9.1.21.

9.1.22.

9.1.23.

MYTH: The 12" Amendment renders the National Popular Vote
Compact unconstitutional.

MYTH: The Privileges and Immunities Clause of the 14" Amendment

renders the Compact unconstitutional.

MYTH: Section 2 of the 14" Amendment renders the Compact
unconstitutional.

MYTH: The back-up provision for filling vacancies among
presidential electors renders the Compact unconstitutional.
MYTH: The court decision in the 1995 term limits case renders the
Compact unconstitutional.

MYTH: The court decision in the 1998 line-item veto case renders
the Compact unconstitutional.

MYTH: The Compact impermissibly delegates a state’s sovereign
power.

A state’s “sovereign powers” may be delegated by an interstate compact

The National Popular Vote Compact does not delegate a sovereign state power.

9.1.24.

9.1.25.

9.1.26.

9.1.27.

9.1.28.

9.1.29.

MYTH: Respect for the Constitution demands a constitutional
amendment to change the method of electing the President.
MYTH: The most democratic way to change the manner of electing
the President is a federal constitutional amendment.

MYTH: The Compact cannot be considered by state legislatures,
because the U.S. Supreme Court has not already approved it.
MYTH: The Compact would lead to a federal constitutional
convention.

MYTH: The Compact is unconstitutional, because it is not a
constitutional amendment.

MYTH: A federal constitutional amendment is the superior way to
change the system.
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9.2. Myths That Presidential Candidates Reach Out to All the States under
the Current System

9.2.1. MYTH: The current system forces presidential candidates to reach
out to all states.

9.2.2. MYTH: The fact that each state has a unique political, economic, and
cultural character is a reason to support the current system.

9.2.3. MYTH: The current system encourages coalition-building.

9.2.4. MYTH: The concentration of presidential campaigns in a few states
is not a deficiency of the current system, because spectator states
may become battleground states.

9.2.5. MYTH: Safe states made up their minds earlier.

9.2.6. MYTH: Candidates will only focus on national issues in a national
popular vote.

9.2.7. MYTH: A national popular vote will simply make a different group of
states irrelevant in presidential elections.

9.3. Myths about Small States
9.3.1. MYTH: Small states have increased clout under the current system.

The eight states with three electoral votes
Comparison of the eight smallest states with the battleground state of Wisconsin
A thought experiment involving the eight smallest states
The 13 states with three or four electoral votes
A thought experiment involving the 12 smallest non-battleground states
The 25 smallest states (three to seven electoral votes)
The political clout of the small states is not based on the Electoral College

9.3.2. MYTH: The small states give the Republican Party a systemic
advantage in the Electoral College.

Number of small states won by each party between 1992 and 2020
Number of electoral votes won by each party between 1992 and 2020
Number of popular votes won by each party between 2000 and 2020
Fourteen states have three or four electoral votes in 2024 and 2028.

Possible origin of the myth that the small states are Republican in presidential
elections

9.3.3. MYTH: Thirty-one states would lose power under a national popular
vote.

9.3.4. MYTH: The small states are so small that they will not attract any
attention under any system.

9.3.5. MYTH: The small states oppose a national popular vote for President.
Lawsuit by Delaware and other small states challenging the winner-take-all rule
The Compact has been enacted by six small states.

Public opinion in small states supports national popular vote.

9.3.6. MYTH: Equal representation of the states in the U.S. Senate is
threatened by the National Popular Vote Compact.

9.4. Myths about Big States
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9.4.1. MYTH: Eleven states would control the outcome of a nationwide
popular vote for President.

9.4.2. MYTH: California and New York would dominate a national popular
vote for President.

California and New York together were also equally balanced in 2016 with a
slightly expanded Republican area.

California and Appalachafornia were also equally balanced in 2012.
California and Appalachafornia were also equally balanced in 2020.

The talking point about California is the result of a historical accident that put
most of the Pacific Coast in one state.

Democracy is undermined by political talking points about alternative
universes in which certain voters are treated as illegitimate.

9.4.3. MYTH: A candidate’s entire nationwide margin could come from just
one state in a nationwide presidential election.

9.4.4. MYTH: Eleven colluding big states are trying to impose a national
popular vote on the country.

9.5. Myths about Big Counties

9.5.1. MYTH: A mere 146 of the nation’s 3,143 counties would dominate a
nationwide popular vote for President.

9.6. Myths about Big Cities

9.6.1. MYTH: Big cities would dominate a national popular vote for
President.

The 100 biggest cities have one-fifth of the U.S. population.
Rural America is one-fifth of the U.S. population.

9.6.2. MYTH: One major reason for establishing the Electoral College was
to prevent candidates from campaigning only in big cities.

9.7. Myths about Big Metropolitan Areas

9.7.1. MYTH: Presidential candidates will concentrate on the populous
metropolitan areas in a national popular vote for President.

Illogic of York’s concern about densely populated urban centers
2012 Campaign in Pennsylvania
9.8. Myths about Rural States and Rural Voters

9.8.1. MYTH: Rural states would lose political influence under a national
popular vote.

9.9. Myths about Absolute Majorities and Run-Offs

9.9.1. MYTH: The absence of an absolute majority requirement is a flaw in
the Compact.

Mayoral elections in Richmond, Virginia
9.9.2. MYTH: The absence of a run-off is a flaw in the Compact.
Practical considerations concerning run-off elections

9.10. Myths about the Proliferation of Candidates and a Breakdown of the
Two-Party System
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9.10.1. MYTH: There will be a proliferation of candidates, Presidents being
elected with 15% of the popular vote, and a breakdown of the two-

party system under the Compact. 755
Evidence from plurality-vote popular elections for state chief executive 756
Evidence from states that made the transition from an electoral college to

popular election for Governor 757
The two-party system does not owe its existence to the Electoral College or

the winner-take-all method of awarding electoral votes. 761
Duverger’s Law 761

9.10.2. MYTH: Spoiler candidates are quarantined by the current system. 762

9.11. Myths about Extremist and Regional Candidates 764
9.11.1. MYTH: Extremist candidates and radical politics would proliferate
under a national popular vote. 764

9.11.2. MYTH: Regional candidates will proliferate under a national

popular vote. 766
9.11.3. MYTH: The current system prevents the election of a candidate with

heavy support in one region while being strongly opposed elsewhere. 768
9.11.4. MYTH: It is the genius of the Electoral College that Grover

Cleveland did not win in 1888, because the Electoral College works

as a check against regionalism. 770

9.12. Myths about Mob Rule, Demagogues, and Tyranny of the Majority 774

9.12.1. MYTH: A national popular vote would be mob rule. 774
9.12.2. MYTH: The Electoral College acts as a buffer against popular

passions. 775

9.12.3. MYTH: The Electoral College would prevent a demagogue from

coming to power. 776
9.12.4. MYTH: Hitler came to power by a national popular vote. 777
9.12.5. MYTH: The current system prevents tyranny of the majority. 778
Five elections in which the second-place candidate became President 780
Constitutional protections against tyranny of the majority 780
9.13. Myths about Campaigns 781
9.13.1. MYTH: Campaign spending would skyrocket if candidates had to
campaign in every state. 781
9.13.2. MYTH: The length of presidential campaigns would increase if
candidates had to travel to every state. 783
9.13.3. MYTH: It is physically impossible to conduct a campaign in every
state. 784
9.13.4. MYTH: The effects of hurricanes and bad weather are minimized by
the current system. 785

9.13.5. MYTH: Plutocrats could cynically manipulate voter passions under

the Compact. 788
9.13.6. MYTH: Presidential campaigns would become media campaigns

because of the Compact. 788
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9.13.7. MYTH: Candidates would concentrate on metropolitan markets
because of lower television advertising costs.
9.14. Myths about Faithless Presidential Electors
9.14.1. MYTH: Faithless presidential electors would be a problem under the
Compact.
9.14.2. MYTH: It might be difficult to coerce presidential electors to vote
for the nationwide popular vote winner.
9.14.3. MYTH: Presidential electors might succumb to outside pressure and
abandon the national popular vote winner.
9.14.4. MYTH: The decision-making power of presidential electors would be
unconstitutionally usurped by the Compact.
9.15. Myths about Presidential Power and Mandate
9.15.1. MYTH: The President’s powers would be dangerously increased (or
dangerously hobbled) by a national popular vote.
9.15.2. MYTH: The exaggerated lead produced by the Electoral College
enhances an incoming President’s ability to lead.
9.16. Myth that the Electoral College Produces Good Presidents.
9.16.1. MYTH: The Electoral College produces good Presidents
9.17. Myths about Non-Citizen Voting
9.17.1. MYTH: A state could pass a law allowing non-citizens to vote for
President.
9.17.2. MYTH: The Motor Voter Registration law in California (and
elsewhere) allows non-citizens to vote.
9.17.3. MYTH: Only citizens impact the allocation of electoral votes under
the current system.
9.18. Myth about Voting by 17-Year-Olds
9.18.1. MYTH: There would be a mad political rush by states to give the
vote to 17-year-olds under the Compact.
9.19. Myths about the Operation of the Compact
9.19.1. MYTH: The New Hampshire primary and Iowa nominating caucuses
would be eliminated by the Compact.
9.19.2. MYTH: The Compact is a copy of the flawed French presidential
election system.
The top-two system in Louisiana, Washington, and California
9.19.3. MYTH: The Compact cannot handle changes that might arise from a
future census.
9.19.4. MYTH: Voters from states outside the Compact would not have an
equal opportunity to influence the selection of the President.
9.19.5. MYTH: A state’s popular vote count would matter only in the event
of a nationwide tie in the popular vote.
9.19.6. MYTH: The Compact is flawed, because it conflicts with an existing
state law.

9.20. Myth about Replacing Dead, Disabled, or Discredited Presidential
Candidates
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MYTH: A major benefit of the current system is that it permits
replacement of a dead, disabled, or discredited presidential
candidate between Election Day and the Electoral College meeting.

9.21. Myths about Fraud

9.21.1.

9.21.2. MYTH: A national popular vote would be a guarantee of corruption,

MYTH: Fraud is minimized under the current system, because it is
hard to predict where stolen votes will matter.

because every ballot box in every state would become a chance to
steal the presidency.

9.22. Myth that National Popular Vote Is Unpopular

9.22.1.

MYTH: National Popular Vote Is unpopular.

Pew Research Center’s multi-year nationwide poll

Nationwide polls starting in 1944

State-level polls

9.23. Myths about Congressional Consent

9.23.1. MYTH: The Compact is flawed, because Congress did not consent to

9.23.2.

9.23.3.

it prior to its consideration by state legislatures.

MYTH: The National Popular Vote Compact is flawed, because it
fails to mention congressional consent in its text.

MYTH: Congressional consent is required before the National
Popular Vote Compact can take effect.

Early 19"-century federal and state court decisions concerning congressional
consent

Virginia v. Tennessee in 1893
Developments between 1893 and 1978

U.S. Steel Corporation v. Multistate Tax Commission in 1978

The National Popular Vote Compact does not encroach upon federal
supremacy and hence does not require congressional consent.

A mere federal “interest” does not constitute a threat to federal supremacy.

Dissenting opinion in Multistate Tax Commission concerning impact on non-
member states

Developments since 1978

9.23.4.

9.23.5.

9.23.6.

9.23.7.

9.23.8.

MYTH: The topic of elections is not an appropriate subject for an
interstate compact.

MYTH: The Compact requires congressional consent, but Congress
cannot give it.

MYTH: The National Popular Vote Compact requires congressional
consent because of its withdrawal procedure.

MYTH: A constitutional crisis would be created because of the
question about whether the Compact requires congressional
consent.

MYTH: Interstate compacts that do not receive congressional
consent are unenforceable and “toothless.”
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9.24. Myths about the District of Columbia 868
9.24.1. MYTH: The District of Columbia may not enter into an interstate
compact, because it is not a state. 868
9.24.2. MYTH: Only Congress may enter into interstate compacts on behalf
of the District of Columbia. 870
9.24.3. MYTH: Only Congress may change the winner-take-all rule for the
District of Columbia. 870
9.24.4. MYTH: Because it is not a state, the District of Columbia cannot
bind itself by means of an interstate compact. 872

9.24.5. MYTH: The enactment of the Compact by the District of Columbia
Council is incomplete, because Congress has not approved the
Council’s action. 873
9.25. Myth about Withdrawing from the Compact between Election Day and
the Electoral College Meeting 878

9.25.1. MYTH: A politically motivated state legislature could throw a
presidential election to its preferred candidate by withdrawing

from the Compact after the people vote in November. 878
Federal law requires that presidential electors be appointed in accordance

with the laws “enacted prior to Election Day.” 879

Presidential electors may only be appointed on Election Day. 879

The Impairments Clause of the U.S. Constitution prevents a state from
repealing the Compact between Election Day and the Electoral College
meeting. 883

The Supreme Court has rejected the argument that a state’s power under
Article II, section 1 is not subject to any restriction found elsewhere in the

U.S. Constitution. 892
A post-election change in the rules would violate the Due Process Clause of
the Constitution. 895

Even if there were no federal constitutional or federal statutory obstacles,
arogue state would have to overcome daunting practical political and

procedural obstacles at the state level. 896
Florida in 2000 902
9.26. Myth that Candidates Will Be Kept off the Ballot 903

9.26.1. MYTH: Candidates will be kept off the ballot in a patchwork of
states because of the Compact. 903

California’s unsuccessful 2019 attempt to make ballot access dependent on a

presidential candidate’s disclosure of tax returns 904
Unsuccessful attempt to keep Donald Trump off the ballot in 2024 based on the

Insurrection Clause of the 14" Amendment 908
Numerous court precedents protecting ballot access for minor-party or

independent presidential candidates suggest that a major-party candidate

would not be kept off the ballot. 909
There is no history of major-party presidential candidates being denied ballot

access because of the date of their nominating convention. 910
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The failed attempt to keep Obama off the Kansas ballot is a further reminder
that the public does not support attempts to keep candidates off the ballot.

9.27. Myths about Ranked Choice Voting

9.27.1. MYTH: Ranked Choice Voting is incompatible with National Popular
Vote.

History and constitutionality of ranked choice voting

Political context

Save Our States incorrectly claims that RCV is incompatible with the National
Popular Vote Compact.

There is no uncertainty about the statutory interpretation in the only two
states that currently use RCV in presidential elections.

There is no uncertainty about the statutory interpretation of RCV-for-President
ballot propositions that voters may enact in November 2024.

Other RCV proposals that may be on the ballot in November 2024 do not apply
to presidential elections.

9.27.2.

MYTH: The Compact does not enable RCV states to control how
their votes for President are counted by NPV states.

Any ambiguity about how to interpret future RCV-for-President laws will be
decided before any election based on the national popular vote.

Save Our States continues to complain even after Maine eliminated the alleged
ambiguity.

9.27.3.

9.27.4.

9.27.5.
9.27.6.

MYTH: Slow counting is inherent in Ranked Choice Voting and other

alternative voting systems, thus creating problems for the Compact.
MYTH: Huge numbers of votes are in jeopardy because of RCV-for-
President laws.

MYTH: The Compact was not drafted to accommodate RCV.

MYTH: The President of FairVote says that RCV and NPV conflict
even after passage of Maine’s 2021 law.

9.28. Myths about STAR, Range, and Approval Voting

9.28.1.
9.28.2.
9.28.3.

MYTH: STAR voting is incompatible with National Popular Vote.
MYTH: Range voting is incompatible with National Popular Vote.
MYTH: Approval voting is incompatible with National Popular Vote.

Top-two approval voting
9.29. Myths about Election Administration

9.29.1.

9.29.2.

9.29.3.
9.29.4.
9.29.5.

MYTH: A federal election bureaucracy appointed by the sitting
President would be created by the Compact.

MYTH: The Compact would create a slippery slope leading to
federal control of presidential elections.

MYTH: Local election officials would be burdened by the Compact.
MYTH: State election officials would be burdened by the Compact.
MYTH: The Compact would be costly to operate.
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9.30. Myths about Vote Counting

9.30.1.

MYTH: There is no such thing as an official national popular vote
count.

Long-standing federal law requires that each state issue a certificate
containing its vote count.

The legal definition of the “national popular vote total” is in the National
Popular Vote Compact.

A new three-judge federal court has been created to ensure the timely issuance
and transmission of each state’s presidential vote.

Other provisions of the Electoral Count Reform Act of 2022

9.30.2.

9.30.3.

9.30.4.

9.30.5.

9.30.6.

9.30.7.
9.30.8.

9.30.9.

MYTH: The Compact is flawed, because it provides no way to
resolve disputes.

MYTH: The Compact allows its member states to judge the election
returns from other states.

MYTH: The Compact forces member states to accept other states’
election returns—the exact opposite of the previous myth.

MYTH: California accidentally gave Trump an extra 4.5 million
votes in 2016—thus demonstrating that states cannot be relied
upon to produce accurate vote counts.

MYTH: New York cannot accurately count its votes to save its life.
MYTH: The Compact allows vote totals to be estimated.

MYTH: Differences in state election procedures prevent
determination of the national popular vote winner.

MYTH: A presidential candidate running with multiple vice-
presidential running mates would create a problem for the Compact.

9.30.10. MYTH: Administrative officials in the Compact’s member states

may refuse to count votes from other states that have policies that
they dislike.

9.30.11. MYTH: The Compact is flawed, because it does not accommodate

a state legislature that authorizes itself to appoint the state’s
presidential electors.

9.30.12. MYTH: The 1960 Alabama election reveals a flaw in the Compact.

There is a continuing academic argument about whether the 1960 election was
a wrong-winner election.

9.30.13. MYTH: States will be forced to change their election laws in order

to have their votes included in the national popular vote count.

9.30.14. MYTH: Absentee and/or provisional ballots are not counted in

California when they do not affect the presidential race.

9.30.15. MYTH: Provisional ballots would be a problem under the Compact,

because voters in all 50 states would matter in determining the
winner.

9.30.16. MYTH: The ballot access difficulties of minor parties would create

a logistical nightmare for the Compact.

Candidates with significant national support generally get on the ballot in all
(or almost all) states.
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Requirements to get onto the ballot in 2024 982
Candidates get credit for votes wherever they get them under both the current
system and the Compact. 983
9.30.17. MYTH: A state’s electoral votes could be awarded by the Compact
to a candidate not on a state’s own ballot. 983
9.31. Myth that the Compact Could Be Thwarted by a Single State Official or
State 984
9.31.1. MYTH: Governors have the “prerogative” to thwart the Compact by
simply ignoring it. 984

I,

The Governor’s “prerogative”—even if it existed—provides no reason to favor
the current system over the Compact. 986
Thought experiment about what would happen if a rogue Governor were to
claim the prerogative to ignore the state’s law for awarding electoral votes? 986
9.31.2. MYTH: A rogue Governor could thwart the Compact by simply
refusing to issue the state’s Certificate of Ascertainment. 988
A rogue Governor refusing to issue the state’s Certificate of Ascertainment
would not succeed in thwarting the Compact. 990
The rogue Governor scenario—even if legally possible—provides no reason to
favor the current system over the Compact. 991
9.31.3. MYTH: A Secretary of State could change a state’s method of
awarding electoral votes after the people vote in November, but
before the Electoral College meets in December. 992
9.31.4. MYTH: A state could greatly inflate the vote count by reporting the
cumulative number of votes cast for all of its presidential electors. 994
The “one-person-seven-votes” scheme would not disrupt the operation of the

National Popular Vote Compact. 996
The “one-person-seven-votes” plan would not succeed in thwarting the

National Popular Vote Compact. 997
Case 1—The Governor is forthright and honest. 997
Case 2—The Governor is not forthright. 1001

9.31.5. MYTH: Keeping election returns secret could thwart the Compact. 1002

The first way that the secret-elections bill violates federal law is that the law
requires the state’s Certificate of Ascertainment to contain the actual
number of popular votes—not percentages. 1008
The second way that the secret-elections bill violates federal law is that the law
requires the state’s Certificate of Ascertainment to be issued no later than
six days before the Electoral College meets. 1008

The third way that the secret-elections bill violates federal law is that the law
prevents the state’s Certificate of Ascertainment from being kept secret
until after the Electoral College meeting. 1010

A secret-elections bill would not succeed in keeping a state’s vote count
secret, because presidential candidates have direct access to a new three-
judge federal court whose sole role is to enforce the timely issuance and
immediate transmission of Certificates of Ascertainment. 1010
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Secret election laws would deny voters the right to have their vote count. 1011

The secret-elections bill would never become operational, because its secrecy
provision is automatically suspended if any candidate initiates a recount or

a contest. 1012
The secret-elections bills contain no plan for running a system of voting and

counting that is half-public and half-secret. 1013
The secret-elections bills contain no penalty for the crime of revealing vote

counts. 1013
The secret-elections bills are flawed, because they fail to muzzle the

presidential candidates. 1014
Secret court proceedings would necessarily be required for a secret-elections

bill to work. 1014
Inadvertent errors or fraud could remain undiscovered until after the state’s

electoral votes were cast in the Electoral College. 1015

Secret vote counts would conflict with provisions of some state constitutions. 1015
The North Dakota secret-elections bill would not have succeeded in concealing
the state’s popular-vote count. 1015

9.31.6. MYTH: Abolition of popular voting for President or abolition of the
short presidential ballot are “Achilles’ heels” that would thwart the

Compact. 1018
9.32. Myths about Adjudication of Election Disputes 1023
9.32.1. MYTH: The Compact is flawed, because it does not establish a
commission to resolve disputes about popular vote counts. 1023
9.32.2. MYTH: States will be able to challenge elections in other states
under the Compact. 1026
9.32.3. MYTH: The Compact is flawed, because it is silent as to how
disputes between states would be adjudicated. 1028
9.32.4. MYTH: The courts will be overwhelmed with litigation under the
Compact. 1028
9.33. Myths about Adjudication of the Constitutionality of the Compact 1031
9.33.1. MYTH: The constitutionality of the Compact would not be decided
until after it is used. 1031

1892 challenge to the congressional-district method of awarding electoral votes 1032
1968 challenge to the state-level winner-take-all method of awarding electoral

votes 1032
2018 challenge to the state-level winner-take-all method of awarding electoral

votes 1032
2020 Supreme Court case about faithless electors 1033
Doctrine of laches 1033

9.33.2. MYTH: Every state and federal court at every level will be bogged
down with litigation concerning the constitutionality of the
Compact. 1034
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9.34. Myths about Recounts 1035
9.34.1. MYTH: Recounts would be frequent under a national popular vote. 1035
Facts about recounts 1036
Statistics of recounts 1041
How many votes are likely to be changed by a nationwide recount? 1041
Details of the statistical analysis 1041
Statistics about the winning margins in presidential elections 1044
Probability that a nationwide recount would change the outcome of a
presidential election 1045
Probability that a nationwide recount would have changed the national
popular vote winner in 2000 1047
Probability that a nationwide recount would change the outcome of a
presidential election expressed as percentages 1048
9.34.2. MYTH: The Compact should be opposed, because it might not be
possible to conduct a recount in every state. 1050
9.34.3. MYTH: Conducting a nationwide recount would be a logistical
impossibility. 1056
Georgia 2020 statewide recounts 1057
Wisconsin 2016 statewide recount 1059
Wisconsin 2020 recount of two large counties 1059
Lycoming County Pennsylvania’s recount of 2020 ballots 1059
Rate of processing ballots in a recount 1060
Summary concerning logistics of a nationwide recount 1060
9.34.4. MYTH: The current system acts as a firewall that isolates recounts
to particular states. 1061
9.34.5. MYTH: Unfinished recounts could thwart the operation of the
Compact. 1064

9.34.6. MYTH: Resolution of a presidential election could be prolonged
beyond inauguration day because of recounts under the Compact. 1068

9.34.7. MYTH: There is no way to guarantee a recount in every state. 1069
The Compact could provide the impetus for the states or the federal
government to update recount laws. 1073
9.35. Myths about Durability of the Compact 1073
9.35.1. MYTH: A state could pop in or out of the Compact for partisan
reasons prior to July 20 of a presidential election year. 1073

The Compact governs a given presidential election only if it is in effect in states
possessing a majority of the electoral votes on July 20 of a presidential
election year. 1075

Polls taken days before an election have consistently failed to accurately

foresee that the electoral vote will diverge from the national popular vote. 1075
Summer polling cannot accurately predict that the electoral vote will diverge

from the national popular vote in November. 1078
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State constitutional provisions and state legislative procedures provide
numerous tools by which the minority party in a state legislature can
frustrate a politically motivated last-minute change in state law.

After the Compact is used in one presidential election, additional states are
likely to adopt it.

The Compact’s July 20 deadline makes it less vulnerable than the current
system to politically motivated last-minute changes by states.

9.36. Myths about a Systematic Republican or Democratic Advantage in the
Electoral College
9.36.1. MYTH: Population growth in Sunbelt states gives the Republicans
an ongoing advantage in the Electoral College.

The 2010 and 2020 census gave Republicans an additional 18 electoral votes,
but destabilized 77 other electoral votes.

9.36.2. MYTH: The 2000 election illustrates the Republican Party’s
structural advantage under the current system.

9.36.3. MYTH: The Republican Party would find it difficult to win the most
votes nationwide.

9.36.4. MYTH: There is a systemic Republican or Democratic advantage in
the Electoral College

The Democratic “blue wall” theory emerged in 2009.

The 2012 election results seemed to solidify the notion of the Democratic blue
wall.

The two-percentage-point Democratic advantage in the Electoral College in
2012 seemed to support the “blue wall” theory.

The 2016 election revived the belief that the Electoral College favors the
Republican Party.

9.37. Myth about State Identity
9.37.1. MYTH: The Compact disenfranchises voters, because the electoral
votes of a member state would sometimes go to a candidate who did
not receive the most popular votes in that state.

It is the current system—not the National Popular Vote system—that
disenfranchises voters.

Voters care more about who wins the presidency than who carried their state.

The primary purpose of a presidential election is to choose the President—not
presidential electors.

Voters do not favor the current state-by-state winner-take-all method of
electing the President, and most people would be happy if it were gone.

Concern that voters will be dismayed when they discover that their state’s
electoral votes were awarded to a candidate who did not carry their state.

Concern that voters will be shocked when the national popular vote winner
becomes President

A state’s political identity would remain known under National Popular Vote.
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The concern that a state’s electoral votes might be cast, in some elections, in
favor of a candidate who did not carry a particular state is a matter of form
over substance.

A thought experiment involving a hypothetical two-state interstate compact

9.37.2. MYTH: The Compact could result in out-of-state presidential
electors.

9.38. Myth about Hamilton Favoring the Current System

9.38.1. MYTH: Alexander Hamilton considered our current system of
electing the President to be “excellent.”

Madison opposed the winner-take-all method
9.39. Myth about States Gaming the Compact

9.39.1. MYTH: The Compact can be gamed by giving parents one extra vote
for each of their minor children.

The current winner-take-all system is more susceptible to state-level
manipulation than a national popular vote for President.

Problems with the child-voting proposal
Federalism ameliorates the effect of partisan manipulation.
9.40. Myths about Slavery

9.40.1. MYTH: There would have been no Emancipation Proclamation
without the Electoral College.

9.40.2. MYTH: The Electoral College prevented a pro-slavery candidate
from being elected in one case.

9.41. Myths about the Voting Rights Act
9.41.1. MYTH: The Compact violates the Voting Rights Act.
9.42. Myth about the World Series

9.42.1. MYTH: The World Series teaches us something about how
presidential elections should be run.

9.43. Myth about Origins of the National Popular Vote Campaign
9.43.1. MYTH: The National Popular Vote effort is funded by left-wingers.
9.43.2. MYTH: The Compact originated with three law professors.

9.44. Myths about Proposals that Are Enacted by a Single State or Only
a Few States

9.44.1. MYTH: The benefits of a national popular vote can be achieved if
one state or only a few states adopt the Voter Choice Ballot.

Description of the Voter Choice Ballot
The two versions of the Voter Choice Ballot have very different characteristics.

Enactment of the single-state version of the Voter Choice Ballot in any state
that usually votes Republican in presidential elections would be politically
preposterous (and vice versa for Democratic states).

Enactment of the paired state version of the Voter Choice Ballot would be
exquisitely difficult to execute in practice.
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The Voter Choice Ballot would fizzle in any election (such as 2016 and 2020) in
which one candidate adopts a strategy aimed only at winning the Electoral
College.

The most efficient way for a candidate to win electoral votes under VCB is to
redouble efforts to win popular votes in existing battleground states—not
to campaign nationwide.

Even under generous hypothetical assumptions, VCB would not create a
meaningful nationwide campaign.

If a battleground state enacted VCB, it would be exchanging its current high
level of attention for considerably less attention than its population warrants.

VCB would not come close to making every vote equal.

VCB would not come close to guaranteeing the presidency to the national
popular vote winner.

The polling supporting VCB was not constructed so as to accurately measure
voter sentiment.

9.44.2. MYTH: The benefits of a national popular vote for President can be
achieved by the Constant Two Plan.

9.45. Myth about Unintended Consequences

9.45.1. MYTH: There could be unintended consequences of a nationwide
vote for President.

10 Epilogue
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Chapter 1 discusses the shortcomings of the current system of electing the President
of the United States, including the Electoral College and the prevailing winner-take-all
method of awarding electoral votes.

Chapter 2 discusses the history of the Electoral College.

Chapter 3 describes how the Electoral College works.

Chapter 4 examines seven proposed presidential election reforms that have re-
ceived widespread attention in the past. Each of these proposed approaches is exam-
ined in light of three criteria:

e whether the proposed approach accurately reflects the nationwide popular
vote,

e whether every vote is equal, and

¢ whether the proposed approach gives presidential candidates a reason to
campaign in every state.

Chapter 5 provides background on interstate compacts—a contractual arrange-
ment authorized in the Constitution by which states can act together to address an
issue that cannot be readily solved by unilateral action.

Chapter 6 presents a section-by-section description of the proposed interstate
compact entitled the “Agreement Among the States to Elect the President by National
Popular Vote” (also called the “National Popular Vote Compact”).

Chapter 7 outlines the political and legal strategy for enacting the National Popu-
lar Vote Compact, including the Compact’s current status and a discussion of the role
of state legislatures and the potential role of the citizen-initiative process in the adop-
tion of the Compact.

Chapter 8 discusses how general-election campaigns for President are currently
run and how they would likely be run under a national popular vote.

Chapter 9 contains responses to 175 myths about the National Popular Vote
Compact.

Chapter 10 is the epilogue.

This book may be read or downloaded for free at www.Every-Vote-Equal.com. The
reader may find the electronic version of this book convenient for following web links
and for searching the book.

In this book, we have retained links to a small number of expired web pages in the
expectation that the original link may aid researchers using archive services in locat-
ing the original web page.
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FOREWORD

Birch Bayh

On January 10, 1977, I introduced Senate Joint Resolution 1 entitled “a proposed
Amendment to the Constitution to abolish the Electoral College and provide for direct
election of the President and Vice President of the United States.” As Chairman of the
Senate Subcommittee on Constitutional Amendments, I held five days of hearings on
this and related proposals that year, receiving testimony from 38 witnesses and hun-
dreds of pages of additional statements and academic studies. This series of hearings
was not the first time the Subcommittee on Constitutional Amendments undertook a
review of the workings and implications of the Electoral College. In fact, my Subcom-
mittee held its first hearing on the process of electing the President on February 28,
1966, and had amassed a record on the need for electoral reform of nearly 2,600 pages
prior to the 1977 hearings.

At the end of this process, I was even more firmly convinced that the Electoral
College had outlived whatever positive role it once played as a choice of convenience
and compromise. The President and Vice President should be chosen by the same
method every other elective office in this country is filled—Dby citizen voters of the
United States in a system that counts each vote equally. In 1979 we came close to
getting Senate Joint Resolution 1 through the Senate but in the end we could not get
enough votes to end the filibuster blocking the Resolution. Our effort, like many before
it, was relegated to the Congressional history books.

Unfortunately, Congress has continued to block this basic reform that has long-
standing, overwhelming public support. Gallup polls have shown strong public sup-
port for nationwide popular election of the President for over five decades. Numerous
other polls have confirmed a high level of public support for this reform. Polls con-
sistently show 60%-80% of Americans believe they should be able to cast votes in the
direct election of the President. That is why I unequivocally support this new strategy
to provide for the direct election of the President and Vice President. This new ap-
proach is consistent with the Constitution but does not rely on the arduous process of
a Constitutional Amendment.

Today, more than ever, the Electoral College system is a disservice to the voters.
With the number of battleground states steadily shrinking, we see candidates and
their campaigns focused on fewer and fewer states. While running for the nation’s
highest office, candidates in 2004 completely ignored three-quarters of the states, in-
cluding California, Texas, and New York, our three biggest states. Why should our
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national leaders be elected by only reaching out to one-fourth of our states? It seems
inherently illogical, and it is.

Opponents of direct election often point to the wisdom of the Founding Fathers
in drafting the Constitution. No question, the Founders had incredible wisdom and
foresight, but they were dealing with a much different society and the Electoral Col-
lege was designed for the realities of the 18™ century. The landmass of the country
was huge; travel and communication were arduous and primitive; and education was
limited at best. Lack of information about possible presidential candidates among the
general public was a very real consideration. Also, there were issues involving slavery.
At the time, 90% of the slave population lived in the South. Since the slaves could not
vote, without the weighted vote of the Electoral College, the South faced electoral
domination from northern states. While not the first choice of any Founder, the Elec-
toral College system solved these tricky considerations with a compromise that al-
lowed them to complete the monumental task of creating our country’s Constitution.

However, it soon became apparent that the Electoral College process devised by
the Founders was flawed. In 1804, the initial Electoral College system was changed
through the adoption of the 12th Amendment. Additional weaknesses became appar-
ent. In the 1800s, there were three instances when the popular vote winner lost the
presidency. In 1824, John Quincy Adams was a minority vote winner over Andrew
Jackson, as were Rutherford B. Hayes over Samuel J. Tilden (1876), and Benjamin Har-
rison over Grover Cleveland (1888). This anomaly is not that rare in the Electoral Col-
lege system. In fact, a small shift of votes in one or two states would have thrown the
election to the second-place vote winner five additional times in the last 60 years.

For example, in 1976, Jimmy Carter won the nationwide popular vote by 1.7 mil-
lion votes. However, a change of only 25,579 votes in the states of Ohio and Mississippi
would have reelected President Gerald Ford in the Electoral College. With a switch of
18,488 votes in the states of Ohio and Hawaii, the Electoral College normally would
have produced a Ford victory. However, because a renegade elector from Washington
State cast his vote for non-candidate Ronald Reagan, the final electoral vote count
would have been Carter-268, Ford-269, and Reagan—1. Under this scenario, with no
candidate receiving the necessary 270 electoral votes, the President would have been
chosen by the House of Representatives.

In recent history, we all remember the 2000 election, which awarded the presi-
dency to the candidate who came in second in the popular vote. In 2004, President
Bush defeated Senator Kerry by more than 3 million votes nationwide. However, it
is easy to overlook that a change of less than 60,000 votes would have put Ohio in
the Kerry column under the Electoral College system and would have elected him
President.

In the final analysis, the most compelling reason for directly electing our Presi-
dent and Vice President is one of principle. In the United States every vote must count
equally. One person, one vote is more than a clever phrase, it’s the cornerstone of
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justice and equality. We can and must see that our electoral system awards victory to
the candidates chosen by the most voters. In this day and age of computers, television,
rapidly available news, and a nationwide public school system, we don’t need nameless
electors to cast our votes for president. The voters should cast them directly them-
selves. Direct election is the only system that counts every vote equally and where the
voters cast their ballots directly for the candidates of their choice. It has the additional
virtue of operating in the way most Americans think the electoral process operates—
and is expected to operate.

It is heartening to see the Fvery Vote Equal strategy described in this book that
will correct the flawed system we maintain for electing our top two leaders. Our fed-
eration of states must band together to solve this long-standing, vexatious problem.
Since Congress has repeatedly refused to act, it’s refreshing to know states have the
ability under the Constitution to step up and create the sensible solution Americans
have long been supporting. I hope you will join me in supporting this important effort.

The election of President of the United States should not be a contest between red
states and blue states. The President should be chosen by a majority of our citizens,
wherever they may live. Direct popular election would substitute clarity for confusion,
decisiveness for danger, and popular choice for political chance.

Additional forewords to the 4th edition to this book by John B. Anderson, John Bu-
chanan, Tom Campbell, Gregory G. Aghazarian, Saul Anuzis, Laura Brod, James L.
Brulte, B. Thomas Golisano, Joseph Griffo, Ray Haynes, Robert A. Holmes, Dean Mur-
ray, Thomas L. Pearce, Christopher Pearson, and Jake Garn may be found at https:/
www.every-vote-equal.com/4th-edition.
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